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Enforcing Subpoenas in Congressional Investigations:
Statutory Civil Contempt
• Statute authorizes the Senate (through Senate Legal Counsel) to file suit in U.S. District
Court for the District of Columbia to enforce a subpoena. 2 U.S.C. §§ 288b(b) and 288d.
§ Sections 288b(b) and 288d expressly do not apply to contempt proceedings brought
against a current or former Executive Branch Officer for actions taken under color of
law. 28 U.S.C. § 1365(a).
§ Committee seeking contempt must report to the full Senate a resolution directing the
Senate Legal Counsel to file the suit. The Senate must then pass the resolution.
§ Committee may “ask a court to directly order compliance with [a] subpoena or order,
or it may merely seek a declaration concerning the validity of [the] subpoena or
order.” The target is then subject to contempt citation by the court.
• Subpoenaed party can raise full range of defenses in court.
• PSI recently used this statute in connection with a subpoena it issued to Backpage.com.
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Enforcing Subpoenas in Congressional Investigations:
Civil Contempt Proceedings in the House
• The House does not have a civil contempt statute.
• The Department of Justice has consistently resisted the authority of the House to bring
a civil action seeking to compel the Executive Branch to comply with a congressional
subpoena.
• There are several high-profile cases in which the House has initiated civil contempt
proceedings.

§ In 1987, the House authorized a select committee to investigate Iran-Contra that had the power to “make
any applications to court.”
§ A civil enforcement action was initiated by the House in 2008 after White House Counsel Harriet Miers
refused to testify in connection with the resignations of nine U.S. Attorneys. The U.S. District Court for the
District of Columbia found that “there can be no question that Congress has a right—derived from its Article
I legislative function—to issue and enforce subpoenas.” Comm. on Judiciary v. Miers, 558 F. Supp. 2d 53, 84,
108 (D.D.C. 2008).
§ In June 2012, the House passed H. Res. 711, citing Attorney General Eric Holder in contempt for refusal to
comply with an OGR subpoena and submit documents regarding Operation Fast and Furious. In the resulting
civil action, the U.S. District Court for the District of Columbia found that the subpoena was enforceable
(while noting that certain privileges may apply, depending on the circumstances). Comm. on Oversight and
Gov’t Reform v. Lynch, 156 F. Supp. 3d 101, 120-21 (D.D.C. 2016). As of September 2018, both sides are
awaiting the Court’s decision on whether it will vacate its ruling as part of a settlement agreement. Comm.
on Oversight and Gov’t Reform v. Sessions, No. 16-5078 (D.D.C. Sept. 4, 2018).

• Because courts are institutionally reluctant to mediate disputes between sister branches
of Government, civil proceedings to enforce subpoenas often move slowly, dragging on
for years, with frequent judge-initiated diversions to mediation and compromise.
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Executive Privilege
• Executive Privilege: the power claimed by the President and the
executive branch to “resist disclosure of information the confidentiality
of which they felt was crucial to fulfillment of the unique role and
responsibilities of the executive branch of our government.”
In re Sealed Case, 121 F.3d 729, 736 (D.C. Cir. 1997).

§ There are two distinct privileges: (1) the presidential communications privilege; and
(2) the deliberative process privilege.
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Executive Privilege
• Loving v. Dept of Def., 550 F.3d 32 (D.C. Cir. 2008) describes these privileges:
§ Presidential Communications Privilege: “preserves the President’s ability to obtain
candid and informed opinions from his advisors and to make decisions confidentially
… [It] protects communications directly involving and documents actually viewed by
the President,’ as well as documents ‘solicited and received’ by the President or his
‘immediate White House advisers [with] … broad and significant responsibility for
investigating and formulating the advice to be given the President.’”
§ Deliberative Process Privilege: “protects ‘documents reflecting advisory opinions,
recommendations and deliberations comprising part of a process by which
governmental decisions and policies are formulated.’ For the deliberative process
privilege to apply, the material must be ‘predecisional’ and ‘deliberative.’” Id. at 38
(internal citations omitted).
− Deliberative process privilege extends to agency decision-making processes, without a
requirement that the deliberations lead to advice provided to the President.
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Deliberative Process Privilege
• Most of the case law was originally rooted in the Freedom of Information Act (“FOIA”)
context.
• In 1997, the D.C. Circuit clarified that the deliberative process privilege was a subcategory of the more general “executive privilege.” In re Sealed Case, 121 F.3d 729 (D.C.
Cir. 1997) (also referred to as “Espy”).
• The purpose of the privilege is to “prevent injury to the quality of agency decisions by
allowing government officials freedom to debate alternative approaches in private.” Id.
at 737 (citations omitted).
• “The deliberative process privilege is a qualified privilege and can be overcome by a
sufficient showing of need,” to be determined “on a case-by-case, ad hoc basis.” Id. at
737-38.
§ Factors include: “relevance of the evidence,” “availability of other evidence,” “seriousness of
the litigation” “role of the government,” “possibility of future timidity by government
employees.” Id.
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Lynch upends Congress’s constitutionally-mandated
powers
• Common law roots: The D.C. Circuit previously held that “the deliberative process
privilege is primarily a common law privilege.” In re Sealed Case, 121 F.3d 729, 745 (D.C. Cir.
1997).
o The Supreme Court also has recognized that, subject to a narrow formulation of the executive
privilege, Congress’s investigative power extends to investigating Executive branch officials.

• The Lynch decision: The recent Lynch court noted that there was “an important
constitutional dimension to the deliberative process aspect of executive privilege[.]”
Committee on Oversight and Government Reform v. Lynch, 156 F. Supp. 3d 101, 110 (D.D.C. 2016)
o It noted the privilege is not limited to “deliberations concerning the formulation of policy” but also
includes documents “that reveal [a] Department’s internal deliberations about how to respond to
press and Congressional inquiries.” Id. at 104, 110–112.
o “[T]he Attorney General could properly invoke the deliberative process prong of the executive
privilege in response to a Congressional subpoena[,]” even though the withheld documents did not
involve communications with the President. Id.
o Lynch also fails to confront the Supreme Court’s consistent endorsement of Congress’s
constitutional power to investigate.
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Impact of Lynch
• What happens next? The Executive Branch’s objections to Congress’s
information requests used to be the exception, not the rule. Does Lynch
give the Executive a lopsided advantage in these inter-branch disputes?
• The parties have reached a conditional settlement in this case, but it is
conditioned in part on the vacatur of certain orders issued by the district
court.
§ Judge Jackson has yet to rule on the joint motion for an indicative
ruling filed in March.
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How does the deliberative process privilege effect
Congressional investigations?
• Does the deliberative process privilege prohibit Congress from engaging in meaningful oversight of
the Executive Branch?
o Do agencies now use this privilege to hinder attempts by Congress to investigate colorable claims of
executive misconduct, to understand how agencies are spending appropriated funds, or to gain insight
regarding how laws are being implemented or how a particular regulation came into existence?

• What is the appropriate level of Congressional oversight over the Executive Branch’s deliberative
process?
o Is the current balance proper? Is it tilted too heavily in favor of the Executive Branch?
o Does Congress enjoy too much leeway?

• Does one party use the deliberative process privilege more than the other?
o

Is this administration different than the Obama administration in responding to document requests?

o

How does politics overlay one’s perspectives on the Executive’s use of this privilege?

• Is the line between the presidential communications privilege and the deliberative process privilege
being blurred? Are the privileges being conflated?
• Are there any limits to the invocation of deliberative process?
10

